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TABLE 13—AIR-PURIFYING AND POWERED AIR-PURIFYING RESPIRATOR FILTER TESTS REQUIRED FOR
APPROVAL—Continued
[42 CFR Part 84, Subpart KK]

Silica dust tests . ;
. Lead fume Silica mist DOP test
Respirator types 41144 841145 41152 | 1€st84.1146 | test84.1147 | 84.1151
Fumes: Air Contamination Level not
less than 0.05 mg/M3 ........ccccoevveeenns X
Mists: Air Contamination Level not less
than 0.05 mg/M3 or 2 mppcf ... . X
Dusts, Fumes, and Mists: Air Contami-
nation Level less than 0.05 mg/M3 or
2 mppcf, and radionuclides ... X X
Radon daughters X 2X
Asbestos-containing dusts and mists ... 2X 3X
Single use dust and mist respirators ... 3X 3X

1For resistance only.
2For penetration only.
3Test required only where applicable.

TABLE 14—CARBON TETRACHLORIDE BENCH TESTS AND REQUIREMENTS FOR CANISTERS AND
CARTRIDGES
[42 CFR part 84, Subpart KK]

Test con- .
. ! : Flow rate Number of Minimum

Type of pesticide respirator p(.:s.nnl:.ag%h Lp.m. tests life minutes?

Chest-mounted or back-mounted gas mask (as received) ... 20,000 64 3 12

Chest-mounted or back-mounted gas mask (equilibrated) 20,000 32 4 12

Chin-style gas mask (as received) ..........cccccoceeee. 5,000 64 3 12

Chin-style gas mask (equilibrated) ... 5,000 32 4 12

Chemical Cartridge respirator (as received) 1,000 64 3 50

Chemical cartridge respirator (equilibrated) 1,000 32 4 50

Powered air-purifying respirator (tight-fitting facepiece, as received) .. 1,000 2115 3 50

Powered air-purifying respirator (tight-fitting facepiece, equilibrated) .. 1,000 2115 4 25
Powered air-purifying respirator (loose-fitting hood or helmet, as re-

CIVEH) i . 1,000 3170 3 50
Powered air-purifying respirator (loose-fitting hood or helmet, equili-

Brated) ....ooeeieieieciee e 1,000 3170 4 25

1 Minimum life will be determined at 5 p.p.m. leakage.

2The flow rate shall be the effective flow rate of the device, but shall be not less than 115 |.p.m.
3The flow rate shall be the effective flow rate of the device, but shall be not less than 170 I.p.m.
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AUTHORITY: Sec. 8(g), 84 Stat. 1600; 29
U.S.C. 657(g) and sec. 508, 83 Stat. 803; 30
U.S.C. 957.

SOURCE: 37 FR 23640, Nov. 7, 1972, unless
otherwise noted.

§85.1 Applicability.

This part 85 applies to health hazard
evaluations requested by any employer
or authorized representative of em-
ployees under section 20(a)(6) of the Oc-
cupational Safety and Health Act of
1970 or section 501(a)(11) of the Federal
Mine Safety and Health Act of 1977.
This part is not intended to preclude
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the use of other channels of commu-
nication with the National Institute
for Occupational Safety and Health to
obtain information and technical as-
sistance concerning toxic substances or
physical agents.

[45 FR 2652, Jan. 14, 1980]

§85.2 Definitions.

Any term defined in the Occupational
Safety and Health Act of 1970 or the
Federal Mine Safety and Health Act of
1977 and not defined below shall have
the meaning given it in the respective
Acts. As used in this part:

OSH Act means the Occupational
Safety and Health Act of 1970 (29 U.S.C.
651, et seq.).

FMSH Act means the Federal Mine
Safety and Health Act of 1977 (30 U.S.C.
801, et seq.).

Authorized representative of employees
means any person or organization
meeting the conditions specified in
§85.3-1(e) (1), (2), or (3).

Employee has the same meaning as
stated in the OSH Act and for the pur-
poses of this part includes miner as de-
fined in the FMSH Act.

Employer has the same meaning as
stated in the OSH Act and for the pur-
poses of this part includes Operator as
defined in the FMSH Act.

Health hazard evaluation means the
investigation and the determination of
potentially toxic or hazardous effects
of: (a) Any substance normally used or
found in any place of employment to
which the OSH Act is applicable, or (b)
any substance or physical agent nor-
mally used or found in any place of em-
ployment to which the FMSH Act is
applicable.

Investigation means a physical inspec-
tion of the place of employment under
section 8 of the OSH Act or section 103
of the FMSH Act and includes inspec-
tion, sampling, observations, review of
pertinent records, and other measure-
ments reasonably necessary to deter-
mine whether any substance or phys-
ical agent found in the place of em-
ployment has potentially toxic or haz-
ardous effects in the concentrations or
levels used or found.

NIOSH means the National Institute
for Occupational Safety and Health,
Center for Disease Control, Public

§85.3

Health Service, Department of Health
and Human Services.

NIOSH officer means a NIOSH em-
ployee who has been authorized by the
Director, NIOSH, to conduct investiga-
tions according to this part.

Physical agent means any condition
produced by the environment and/or
work processes that can result in haz-
ardous effects as defined in this sec-
tion. Examples of physical agents are
noise, temperature, illumination, vi-
bration, radiation, and pressure.

Place of employment means any coal
or other mine, factory, plant, estab-
lishment, construction site, or other
area, workplace, or environment where
work is performed by any employee of
an employer.

Substance means any chemical or bio-
logical agent or dust which has the po-
tential to produce toxic effects.

Toxic effects or hazardous effects are
those effects which result in short- or
long-term disease, bodily injury, affect
health adversely, or endanger human
life.

[45 FR 2652, Jan. 14, 1980]

§85.3 Procedures for requesting
health hazard evaluations.

(a) Requests for health hazard eval-
uations should be addressed to the Na-
tional Institute for Occupational Safe-
ty and Health as follows:

(1) Requests from general industry. Haz-
ard Evaluations and Technical Assist-
ance Branch, Division of Surveillance,
Hazard Evaluations, and Field Studies,
NIOSH, 4676 Columbia Parkway, Cin-
cinnati, OH 45226.

(2) Requests from mining industry. En-
vironmental Investigations Branch, Di-
vision of Respiratory Disease Studies,
NIOSH, 944 Chestnut Ridge Road, Mor-
gantown, WV 26505.

(b) Requests for health hazard eval-
uations shall be submitted in writing
and signed by either: (1) The employer
in whose place of employment the sub-
stance or physical agent is normally
found, or (2) an authorized representa-
tive of employees (see §85.3-1(e)) in the
place of employment where the sub-
stance or physical agent is normally
found.

[45 FR 2653, Jan. 14, 1980]
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§85.3-1 Contents of a request for
health hazard evaluation.

Each request for health hazard eval-
uation shall contain:

(a) The requester’s name,
and telephone number, if any.

(b) The name and address of the place
of employment where the substance or
physical agent is normally found.

(c) The specific process or type of
work which is the source of the sub-
stance or physical agent, or in which
the substance or physical agent is used.

(d) Details of the conditions or cir-
cumstances which prompted the re-
quest.

(e) A statement, if the requester is
not the employer, that the requester is:

(1) An authorized representative or
an officer of the organization rep-
resenting the employees for purposes of
collective bargaining; or

(2) An employee of the employer and
is authorized by two or more employ-
ees employed in the same place of em-
ployment to represent them for pur-
poses of these Acts (each such author-
ization shall be in writing and a copy
submitted with the request for health
hazard evaluation); or

(3) One of three or less employees em-
ployed in the place of employment
where the substance or physical agent
is normally found.

(f) A statement indicating whether or
not the name(s) of the requester or
those persons who have authorized the
requester to represent them may be re-
vealed to the employer by NIOSH.

(g) The following supplementary in-
formation if known to the requester:

(1) Identity of each substance or
physical agent involved;

(2) The trade name, chemical name,
and manufacturer of each substance in-
volved;

(3) Whether the substance or its con-
tainer or the source of the physical
agent has a warning label; and

(4) The physical form of the sub-
stance or physical agent, number of
people exposed, length of exposure
(hours per day), and occupations of ex-
posed employees.

address,

NoOTE: NIOSH has developed two forms en-
titled ‘‘Request for Health Hazard Evalua-
tion” and ‘“Request for Mining Health Haz-
ard Evaluation” to assist persons in request-
ing evaluations. The forms are available

42 CFR Ch. I (10-1-02 Edition)

upon request from the offices listed in
§85.3(a) (1) and (2) or from the Regional Con-
sultant for Occupational Safety and Health
in any Regional Office of the Department of
Health and Human Services.

[45 FR 2653, Jan. 14, 1980]

§85.4 Acting on requests.

(a) Upon receipt of a request for
health hazard evaluation submitted
under this part, NIOSH will determine
whether or not there is reasonable
cause to justify conducting an inves-
tigation.

(b) If NIOSH determines that an in-
vestigation is justified, a NIOSH officer
will inspect the place of employment,
collect samples where appropriate, and
perform tests necessary to the conduct
of a health hazard evaluation, includ-
ing medical examinations of employ-
ees.

(c) If NIOSH determines that an in-
vestigation is not justified, the re-
quester will be notified in writing of
the decision.

[45 FR 2653, Jan. 14, 1980]

§85.5 Authority for investigations.

(a) NIOSH officers who have been
issued official NIOSH credentials
(Form No. CDC/NIOSH 2.93) are author-
ized by the Director, NIOSH, under sec-
tions 20(a) (6) and 8 of the OSH Act and
sections 501(a)(11) and 103 of the FMSH
Act: To enter without delay any place
of employment for the purpose of con-
ducting investigations of all pertinent
processes, conditions, structures, ma-
chines, apparatus, devices, equipment,
records, and materials within the place
of employment; and to conduct medical
examinations, anthropometric meas-
urements, and functional tests of em-
ployees within the place of employ-
ment as may be directly related to the
specific health hazard evaluation being
conducted. Investigations will be con-
ducted in a reasonable manner, during
regular working hours or at other rea-
sonable times and within reasonable
limits. In connection with any inves-
tigation, the NIOSH officers may ques-
tion privately any employer, owner,
operator, agent, or employee from the
place of employment; and review, ab-
stract, and duplicate records required
by the Acts and regulations and any
other related records.
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(b) Areas under investigation which
contain information classified by any
agency of the United States Govern-
ment in the interest of national secu-
rity will be investigated only by
NIOSH officers who have obtained the
proper security clearance and author-
ization.

[45 FR 2653, Jan. 14, 1980]

§85.6 Advance notice of visits.

(a) Advance notice of visits to the
place of employment may be given to
expedite a thorough and effective in-
vestigation. Advance notice will not be
given when, in the judgment of the
NIOSH officer, giving such notice
would adversely affect the validity and
effectiveness of the investigation.

(b) Where a request in accordance
with this part has been made by an au-
thorized representative of employees,
advance notice in accordance with
paragraph (a) of this section will be
given by NIOSH to the requester, the
representative of the employees for
purposes of collective bargaining if
such representative is other than the
requester, and to the employer.

(c) Where a request in accordance
with this part has been made by any
employer, advance notice will be given
by NIOSH to the employer. Upon the
request of the employer, NIOSH will in-
form the authorized representative of
employees of the visit: Provided, The
employer furnishes NIOSH in writing
with the identity of such representa-
tive and with such information as is
necessary to enable NIOSH promptly to
inform such representative of the visit.

§85.7 Conduct of investigations.

(a) Prior to beginning an investiga-
tion, NIOSH officers shall present their
credentials to the owner, operator, or
agent in charge at the place of employ-
ment, explain the nature, purpose, and
scope of the investigation and the
records specified in §85.5 which they
wish to review. Where the investiga-
tion is the result of a request sub-
mitted by an authorized representative
of employees, a copy of the request
shall be provided to the employer, ex-
cept where the requester or any person
authorizing the requester pursuant to
§85.3-1(e)(2) has indicated that NIOSH
not reveal his name to the employer, in

§85.7

which case a summary of the basis for
the request shall be provided to the
employer.

(b) At the commencement of an in-
vestigation, the employer should pre-
cisely identify information which can
be obtained in the workplace or work-
places to be inspected as trade secrets.
If the NIOSH officer has no clear rea-
son to question such identification,
such information shall not be disclosed
except in accordance with the provi-
sions of section 20(a)(6) and section 15
of the OSH Act or section 501(a)(11) of
the FMSH Act. However, if NIOSH at
any time questions such identification
by an employer, not less than 15 days’
notice to an employer shall be given of
the intention to remove the trade se-
cret designation from such informa-
tion. The employer may within that
period submit a request to the Direc-
tor, NIOSH, to reconsider this inten-
tion and may provide additional infor-
mation in support of the trade secret
designation. The Director, NIOSH,
shall notify the employer in writing of
the decision which will become effec-
tive no sooner than 15 days after the
date of such notice.

(c) NIOSH officers are authorized to
collect environmental samples and
samples of substances or measurements
of physical agents (including measure-
ment of employee exposure by the at-
tachment of personal sampling devices
to employees with their consent), to
take or obtain photographs related to
the purpose of the investigation, em-
ploy other reasonable investigative
techniques, including medical exami-
nations of employees with the consent
of such employees, and to question pri-
vately any employer, owner, operator,
agent, or employee. The employer shall
have the opportunity to review photo-
graphs taken or obtained for the pur-
pose of identifying those which contain
or might reveal a trade secret.

(d) NIOSH officers shall comply with
all safety and health rules and prac-
tices at the place of employment being
investigated, and they shall provide
and use appropriate protective clothing
and equipment. In situations requiring
specialized or unique types of protec-
tive equipment, such equipment shall
be furnished by the employer.
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(e) The conduct of investigations
shall be such as to preclude unreason-
able disruption of the operations of the
employer’s establishment.

[37 FR 23640, Nov. 7, 1972, as amended at 45
FR 2653, Jan. 14, 1980; 49 FR 4739, Feb. 8, 1984]

§85.8 Provision of suitable space for
employee interviews and examina-
tions; identification of employees.

An employer shall, in request of the
NIOSH officer, provide suitable space,
if such space is reasonably available, to
NIOSH to conduct private interviews
with, and examinations of, employees.
NIOSH officers shall consult with the
employer as to the time and place of
the medical examination and shall
schedule such examinations so as to
avoid undue disruption of the oper-
ations of the employer’s establishment.
NIOSH shall conduct, and assume the
medical costs of, examinations con-
ducted under this part.

§85.9 Representatives of employers
and employees; employee requests.

(a) NIOSH officers shall be in charge
of investigations. Where the request for
a health hazard evaluation has been
made by an authorized representative
of employees, a representative of the
employer and a representative author-
ized by his employees who is an em-
ployee of the employer shall be given
an opportunity to accompany the
NIOSH officer during the initial phys-
ical inspection of any workplace for
the purpose of aiding the investigation
by identifying the suspected hazard.
The NIOSH officer may permit addi-
tional employer representatives and
such additional representatives author-
ized by employees to accompany him
where he determines that such addi-
tional representatives will further aid
the investigation. However, if in the
judgment of the NIOSH officer, good
cause has been shown why accompani-
ment by a third party who is not an
employee of the employer is reasonably
necessary to the conduct of an effective
and thorough investigation of the
workplace, such third party may ac-
company the NIOSH officer during the
inspection: Provided, however, That ac-
cess by such persons to areas described
in paragraph (d) of this section shall be
in accordance with the requirements of

42 CFR Ch. I (10-1-02 Edition)

such provision, and access to areas de-
scribed in paragraph (e) of this section
shall be with the consent of the em-
ployer. A different employer and em-
ployee representative may accompany
the officer during each different phase
of an inspection if this will not inter-
fere with the conduct of the investiga-
tion.

(b) NIOSH officers are authorized to
resolve all disputes as to who is the
representative authorized by the em-
ployer and employees for the purpose
of this section. If there is no authorized
representative of employees, or if the
NIOSH officer is unable to determine
with reasonable certainty who is such
representative, he shall consult with a
reasonable number of employees con-
cerning matters directly related to the
health hazard evaluation.

(c) NIOSH officers are authorized to
deny the right of accompaniment under
this section to any person whose con-
duct interferes with a fair and orderly
physical inspection.

(d) With regard to information classi-
fied by an agency of the U.S. Govern-
ment in the interest of national secu-
rity, only persons authorized to have
access to such information may accom-
pany an officer in areas containing
such information.

(e) Upon request of an employer, any
representative authorized under this
§85.9 by employees in any area con-
taining trade secrets shall be an em-
ployee in that area or an employee au-
thorized by the employer to enter that
area.

§85.10 Imminent dangers.

Whenever, during the course of, or as
a result of, an investigation under this
part, the NIOSH officer believes that
there is a reasonable basis for an alle-
gation of an imminent danger, NIOSH
will immediately advise the employer
and those employees who appear to be
in immediate danger of such allegation
and will inform appropriate representa-
tives of the Department of Labor or the
State agency designated under section
18(b) of the OSH Act.

[37 FR 23640, Nov. 7, 1972, as amended at 45
FR 2653, Jan. 14, 1980]
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§85.11 Notification of determination
to employers, affected employees
and Department of Labor.

(a) Upon conclusion of an investiga-
tion, NIOSH will make a determination
concerning the potentially toxic or
hazardous effects of each substance or
physical agent investigated as a result
of the request for health hazard evalua-
tion. At a minimum, the determination
will: (1) Identify each substance or
physical agent involved and describe,
where appropriate, the concentrations
or levels of the substance or physical
agent found in the place of employ-
ment and the conditions of use, and (2)
state whether each substance or phys-
ical agent has potentially toxic or haz-
ardous effects in the concentrations or
levels found, as well as the basis for the
judgments.

(b) Copies of the determination will
be mailed to the employer and to the
authorized representatives of employ-
ees.

(c) Except as hereinafter provided,
the employer shall post a copy of the
determination for a period of 30 cal-
endar days at or near the workplace(s)
of affected employees. The employer
shall take steps to insure that the
posted determinations are not altered,
defaced, or covered by other material
during such period. The employer will
not be required to post the determina-
tion if the employer requests that cop-
ies of the determination be mailed to
affected employees and furnishes
NIOSH with a list of the names and
mailing addresses of the employees em-
ployed in the workplace(s) designated
by the NIOSH Officer. In the latter
event, NIOSH will mail such copies to
affected employees at the mailing ad-
dresses provided by the employer.

(d) For purposes of this section, the
term ‘‘affected employees’” means
those employees determined by NIOSH
to be exposed to the substance(s) or
physical agent(s) which is the subject
of the health hazard evaluation.

(e) Copies of determinations made
under the OSH Act will be forwarded to
the Department of Labor and the ap-
propriate State agency designated
under section 18(b) of the OSH Act.
Copies of determinations made under
the FMSH Act will be forwarded to the

Pt. 85a

Mine Safety and Health Administra-
tion of the Department of Labor; the
Bureau of Mines, Department of the In-
terior; and the State agency which, in
the judgment of NIOSH, would benefit
the most from the information. If
NIOSH determines that any substance
or physical agent has potentially toxic
or hazardous effects at the concentra-
tions or levels at which it is used or
found in a place of employment, and
the substance or physical agent is not
covered by a safety or health standard
established under section 6 of the OSH
Act or section 101 of the FMSH Act,
NIOSH will immediately submit the
determination to the Secretary of
Labor, together with all pertinent cri-
teria.

[87 FR 23640, Nov. 7, 1972, as amended at 45
FR 2653, Jan. 14, 1980]

§85.12 Subsequent requests for health
hazard evaluations.

If a request is received for a health
hazard evaluation in a place of employ-
ment in which an evaluation under this
part was made previously, NIOSH may
make another investigation if, as a re-
sult of the passage of time or addi-
tional information, another investiga-
tion would be consistent with the pur-
poses of the Acts.

[45 FR 2654, Jan. 14, 1980]
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